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IIpenucinoBue

[IpeanaraeMas YUTATENI0 KHUTA MPEACTABAAET COO0H yueOHUK
o O61eit 1 OcobeHHOIT YacTIM yTOJIOBHOIO MpaBa HauboJjiee pa3Bu-
THIX B 9KOHOMHYECKOM OTHOIIIEHUU 3apyOeKHBIX TOCYAapCTB — AHIVINH,
CIIIA, ®pannuu, ['epmanuu, Utamuu u Anonuu. [IpaBoBble CUCTEMBI 3TUX
TOCYZapCTB OTHOCATCS K IBYM OCHOBHBIM ITPABOBBIM CEMbSIM — aHIJIOCAK-
coHcko (Anrmua u CIITA) u poMaHO-TepMaHCKOU (Bce ocTaibHbIE). [J1aB-
HOe pa3JInyye IByX MPABOBbIX ceMel 3aK/II0YaeTCsA B TOM, YTO B rocyap-
CTBax MEPBOU I'PYNITHI BEAYIUM UCTOYHUKOM YTOJIOBHOTO TIpaBa sIBJIs-
eTcs cyZieOHBIN TIpelleIeHT — B OTJIMYHE OT FOCYZapCTB BTOPOM IPYTIIHI,
I/le TaKUM UCTOYHUKOM CJTY>KUT 3aKOH B IITUPOKOM CMBICJIE 3TOTO CJIOBA.
YHUKa/IbHBIM ABJISIETCS YTOJIOBHOE ITPaBo SIMOHMH, TIOCKOJIBKY OHO, XOTS
U OTHOCHUTCS K POMaHO-T€pMaHCKOM MTPaBOBOM CEMbE, UCITBITAIO CUJTb-
HOE€ BIIUSTHUE aHTJIOCAKCOHCKOU CEMbBH.

CTpyKTypa yuebHUKa olpeesieHa ero JeJeHueM Ha JIBe KPYITHbIE
yacTu — O61yio 1 Oco6eHHYI0, KOTOPhIE COOTBETCTBYIOT TPaJHUIIMOH-
HOMY BBIZIEJIEHUIO 3TUX YacTeld B YrOJIOBHOM IIpaBe MPaKTUYECKU BCEX
paccMaTpUBaeMBIX IIPAaBOBHIX cucTeM U Poccuiickoit ®epepanyu. Kax-
Jast 4acTh yueOHMKa BKJIOYAET pa3fesbl, COCTaBJIeHHbIE IT0 CTPAHO-
BeYECKOMY MPUHITUIY. B paszesie, IOCBAIEHHOM HHCTUTyTaM OO61iei
YaCcTH YToJIOBHOTO ITpaBa KOHKPETHOTO TOCYZapCTBa, U3JI0KEHUE CTPO-
UTCA TI0 CIeAYIOIIel cXeMe: UCTOYHUKY YTOJIOBHOTO ITpaBa — IIPECTY-
IUIeHre — HaKa3zaHue. PaccMOTpeHHe 3TUX TpeX 6JI0KOB BOIIPOCOB JaeT
TpeACcTaBIeHrE O IPUHITUITHATBHBIX 0COOEHHOCTSIX TIPAaBOBOM CHCTeE-
MBI OTZIEIbHOTO TOCylapCTBa U, KpOMe TOro, oberdaeT AajabHelilee
CpaBHUTENbHOE HCCIeI0BAaHME IPaBa HECKOJIBKUX TOCYZapCTB: KaK BHY-
TPUY OZJHOM NMPaBOBOM CEMbU, TAaK U [0 OTHOLIEHUIO K [PYT'OX MIpaBo-
BOW ceMbe.



Ipeducnosue

ITo cpaBHEHUIO € MIPEKHUM U3JaHUEM YIeOHUK ObUI CyIIeCTBEHHO 06-
HoOBJeH. B pa3zgerre I, mocBsmeHHOM HHCTUTYTaM OOIel YaCTH YyTOIOB-
HOro ITpaBa AHIVIMHU, UCIIOIb30BaHO HOBOE 3aKOHO/|aTeNbCTBO, PaHee He
MIPUBOAMBILEECS, B YACTHOCTH 3aKOH 00 UCIIPaBIeHUY IIPABOHAPYIINTE-
net 2007 1., 3aKOH 00 YTOJIOBHOM OTBETCTBEHHOCTH KOPIOPAIIMH 32 IIPO-
cToe ybuiictBo 2007 r., 3aK0OH 0 cepbe3HOH mpectynHocT 2007 T., 3aKOH
00 yronoBHOM tocTrnuy ¥ uMMurpanuu 2008 r. 1 Ap. DTUMY aKTaMU aH-
IJIICKOE YTOJIOBHOE IIPABO OBUTO 3HAYUTENBHO U3MEHEHO. JIIsT pOCCHTi-
CKOTO YUTATeJsA, KaK NpeJCTaBisaeTcs, OyzeT HeGe3bIHTepECEeH BOIIPOC pe-
IJIJaMeHTallu{ B YTOJIOBHOM IIpaBe AHIVIMU TaKoM Mepbl, KaK JOMaIIHUH
apecT ¢ yUIOBUEM COOTIOEHI KOMEHIAHTCKOTO Yaca, CXOAHOM ¢ CyIie-
crBytomuM B Poccutickolt ®ezepanyiy HakazaHUeM B BU/ie OTpaHUYeHUA
cBOOOAEL. B yueOHMKE aHATU3UPYIOTCS HOBBIE IIPABMIa 00 OTBETCTBEH-
HOCTU HECOBEPIIEHHOJIETHUX, caoxuBLIneca mocie 2008 r., gaercs xa-
paKTepUCTHUKa Mep 6€30IacHOCTH, IPUMeHsAEMBIX Ha OCHOBAHUY 3aKo-
Ha o npefynpexgeHnu teppopusma 2005 I. 1 3akoHa 0 cepbe3HOlt opra-
HU30BaHHOU MpecTymHOCTH U moauuuu 2005 T.

B paszene II BnepBble aHAIU3UPYIOTCA []Ba BaXXHBIX BOIIpOCa, OT-
HocAuyecsd K yroioBHoMy npasy CIIA: geficTBre yroJ0BHOI'O 3aKOHA
B IIPOCTPAHCTBE U IPUHIIMII 3aKOHHOCTHU. B paMKkax nepBoro Bompoca
pPacCcMOTpPEeHHBI MaJIONCCIeI0BAaHHbIE B HAyKe IPUHITUIEL deZiepantbHOMI
IOPUCAUKIIUU: TEPPUTOPHUANBHBIN, HAMOHAIbHBIN, 3aITUTUTEIbHBIHN
(peasbHBIN), MTACCUBHO-TIEPCOHABLHBINA Y YHUBEPCATBHBIN (KOCMOIIOIN-
TUYECKUil), a KpoMe TOro — IIPHUHITUIIBI FOPUCAUKLINY OTAeNbHEBIX IITa-
TOB U ZielicTBYe YTOJIOBHOI'O 3aKOHA Ha UHJENCKUX TeppuTopusax. [Ipun-
IIUII 3aKOHHOCTH, IPOBO3IVIAllIeHHEIH ellfe B KJIACCUYeCKOM yTrOJIOBHOM
IIpaBe, B TOCyZlapCTBaX aHIVIOCAKCOHCKOM IIPaBOBOM CEMbU UMeEeT 0CO-
6EHHOCTH. DTO CBSI3aHO C CUCTEMOHN MCTOYHUKOB JaHHBIX TOCYJapCTB,
BKJIIOYAIOIIEeH TOMHUMO HOPMAaTUBHO-TIPABOBLIX aKTOB CyZAeOHEIE Tpe-
I[eZIeHTH. B mpezaiaraemom y4eOHUKe MIPUHIUAI 3aKOHHOCTH PaccMO-
TpeH BcecTOpoHHe. [ToMUMO 3TOr0, JaHa OOHOBJIEHHAs XapaKTepUCTHU-
Ka MHCTUTYTa COy4acTHs.

B pasgeie III oTpakeHH! ITOCIeAHNE U3MEHEHMA B YI'OJIOBHOM 3aKO-
HozaTenbcTBe Ppannuu. JlonosHeHa XapaKTePUCTUKA NCTOYHUKOB YIo-
JIOBHOTO IIpaBa 3TOr'0 TocyZapcTBa. Bompoc o felicTBUM YyIOJIOBHOTO 3a-
KOHA B IIPOCTPAHCTBE aHAIU3UPYETCA C YI€TOM HOBOI'O 3aKOHO/ATENb-
CTBa U HOPM MeX/JyHapOAHOTro IIpaBsa. McceiesyeTcsa HoBasA KOHCTPYKINSA
HOPMBI O HEYMBIIUIEHHOH GOpMe BHHEBI, IIPUCYTIEl TPECTYIUIEHUIO U IIPO-



Ilpeducnosue

CTYTIKy. PaccMOTpeHa HOBast PeJaKIyis HOPMEL 00 OTBETCTBEHHOCTU HECO-
BepIIIeHHOJIETHUX JIULI, B KOTOPOH BIIEPBHIE YKA3aHO HA CIIOCOGHOCTH He-
COBEpIIEHHOJIETHUX CO3HABATh 3HAYEHWeE CBOero noBeeHuA. Hanbois-
Imvie U3MeHeHUs MIpeTePIeN NHCTUTYTH HaKa3aHUA U 0CBOGOX/eHUs
OT Hero. belmy yTOUHEHBI ITepedeHb, Cofep:KaHue U MOPAAOK HUCIIOIHe-
HUSA OTJENbHBIX BUZOB HaKa3aHUsA, B YaCTHOCTH KOHQUCKAIIUY UMYIIe-
CTBa U HaKa3aHUI, Ha3HaYaeMbIX 3a COBeplileHHe IIPOCTYIIKOB. l13MeHe-
HBI [IpaBUWIa OllpeZiefieHrs HaKa3aHUA [0 COBOKYITHOCTH [IPECTYIUIEHUH.
B HOBOM BH/e ITpeACcTaBJeH NHCTUTYT OTCPOYKY UCIIOJHEHU HaKa3a-
Huys. B 2004 r. 65U1 BBeIEH HOBBIH BU/l HaKa3aHUs, Ha3HAYaeMBIH 3a MPo-
CTYIIKU — «UCIBITAHUE Ha TPAXAAHCTBO», LieJIb KOTOPOI'O HAIIOMHUTD
OCYXZIEHHOMY O IIeHHOCTAX TOJIEPAaHTHOCTH U YBAKEHUS 4eJI0BEYECKO-
r'0 ZIOCTOMHCTBA, Ha KOTOPHIX OCHOBAHO 061IecTBO. /laHHOE HaKa3aHUe
NIpeAyCMOTPEHO 3a ITOCATATENbCTBO Ha 3/J0POBbE YeI0BEKA, II0JIOBBIE IIpe-
CTYIIHBIE [IeSTHUSA, HE3aKOHHBIN 060POT HAPKOTUKOB U JIp.

B pasgese IV oTmeuaeTcs, uTo yronoBHoe npaBo ®PI' moaBepraeTca
WHTEHCUBHOMY pedopMupoBaHuio. VI3 nuHctuTyToB ObIIeli yacTu cylie-
CTBEHHBIM M3MEHEHUAM IIOABEPrcs NHCTUTYT IPEBEHTUBHOI'O 3aKJII0-
YyeHUd U cUCTeMa Haka3aHuil. [lo-HoBoMy IIpe/icTaBleHbl OCHOBaHUA
YTOJIOBHOM OTBETCTBEHHOCTH. [l poccuiickoro yurtaress OyzeT UHTe-
pecHbIM usydeHne YK OPI' o MexAyHapOJHBIX IPECTYIUIEHUAX, COAEPKa-
IIero HopMy 06 UCITOJTHEHUH 0613aTeIbHOTO IIPUKa3a WK PaclopsiKe-
HUA, 0 HEIIPUMEHEHUH CPOKOB JaBHOCTHU K ITPECTYIUIEHUAM, OTBETCTBEH-
HOCTb 32 KOTOPBIE YCTaHOBJIEHA AaHHBIM KozekcoMm, U p.

B pasgesne V fonosHeHa XapaKTepUCTUKA IIPECTYIUIEHUA 110 yTONI0B-
HOMYy IipaBy UTayinu 1 yKasblBaeTcs Ha HAIWYKE B JOKTPUHE TPeX TUIIOB
onpegenenuii (popMasbHOro, MaTepuasbHOrO U GOpPMaTbHO-MATEPU-
anpHOrO). JlaHo IpeAcTaBieHre 06 U3MEHEHUAX HHCTUTYTA YCIOBHOTO
OCY)X/JIEHUsI, a TAKXKe O IIPUMEHEHNH HapsAy ¢ MepaMu 6€30IaCHOCTH TaK
Ha3bIBa€MBIX IMYHBIX ¥ UMYIIECTBEHHBIX IPEBEHTUBHBIX MEp B OTHOIIIE-
HUY TI0[03PEBAEMBIX B TPUHAAIEXKHOCTU K MaQUO3HBIM OPTaHU3AIUAM.

B pa3sgesie VI 3HaUUTENHHO MTepepaboTaH MaTepUA IO YTOJIOBHOMY
npaBy fAmoHUU: JaH KpaTKUN SKCKYPC B UCTOPUIO Pa3BUTHUA AIIOHCKOTO
YTOJIOBHOT'O TIPaBa, IIOKa3aHbI 0COOEHHOCTH IIPABOBOM CUCTEMEI U JaHa
XapaKTepUCTHKA OCHOBHBIX MHCTUTYTOB OOIIeli YacTH yroJI0BHOTO IIPaBa
3TOro rocyZilapcTaa.

OcobeHHas 4yacTh yue6HUKA TaK)Ke UMeeT YeTKYIO CTPYKTYpY: Ipa-
BOBOII cUCTeMe KaXkIOT'0 r'oCyZapCTBa MOCBAIEeH CaMOCTOATENbHBIN pas-
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ZieJ1, B KOTOPOM aBTOPBI U3JIaraloT BOIIPOCH], OTHOCAIIUECS K TpeM 60JIb-
VM TPYTIIIaM PeCTYIUIEHUM, BbIJeIEHHBIX B COOTBETCTBUU C TPUAZOU
OCHOBHBIX IIPABOOXPAHAEMBIX LIEHHOCTEHN: IPECTYIUIEHUS IIPOTUB JINY-
HOCTHU, COOCTBEHHOCTH U FOCYAApCTBA.

VI3n0:xeHre OCHOBHBIX BOIIPOCOB YTOJIOBHOTO IIpaBa 3apyOeKHEIX TO-
CyZapCTB COTMPOBOXKAAETCS aHATU30M OCHOBHBIX HOPMATHUBHO-TIPABOBBIX
HICTOYHUKOB ¥ MaTe€PUAJIOB CyZieOHOM MPaKTUKY. YUTaTeNb MOTYIUT IIpes-
cTaBIeHre 06 OCHOBHBIX JJOKTPUHAIBHBIX TIOJX0AX K PEIIeHUI0 JUCKYCCH-
OHHBIX BOIIPOCOB YTOJIOBHOTO ITpaBa PacCMaTpHUBAaEMBIX FOCYAAPCTB. ABTO-
PHI IIMPOKO KCIIOMB3YIOT JIUTEPATYPY, U3AAHHYIO HA MHOCTPAHHBIX S3BIKAX.

Kaxzwpiii pazgen O61meit u OcobeHHOM yacTell yueOHUKA 3aBepIra-
€T CIIMUCOK KOHTPOJIBHBEIX BOIIPOCOB U 3aZlaHU#, MPU3BAHHBIX CIIOCO6-
CTBOBATh 3aKPeIUIEHUIO NTONyYeHHOU UHPOPMAIIMU U CAMOKOHTPOJIIO.
KpaTkuii 6ubmmorpaduyeckuii CICOK OCHOBHOM JIUTEepaTyphl IPUBE-
JIeH B KOHIle KaXK0i YacTu KHUTH.

B pesysibrare u3ydueHHUs MaTepHuasia HacToAlero yueoGHuKa oby4a-
IoIIUMcA WIN MHON YUTaTe b OJIYIYUT BO3MOKHOCTb:

3HATh:

— COCTOSIHHIE U OCHOBHBIE HAIIPaB/IE€HUs YTOJIOBHO-IIPABOBOM ITOJIH-
THUKU TOCYZapCTB, MPUHAJIEXKAIINUX K aHIVIOCAKCOHCKOHN M pPOMaHO-Tep-
MaHCKOH IIPABOBBIM CEMBSIM;

— CHCTEMY UCTOYHUKOB, OCHOBHbIE MHCTUTYTHI O6111eit 1 OcobeHHOM
gacTel YroJIOBHOTO IPaBa, cyeOHy0 MPAaKTUKY IO YTOJOBHBIM Zie1aM
JAaHHBIX TOCYapCTB;

— OCHOBHBIE IOKTPUHAIbHBIE TIOAXOAbI K U3YYE€HHUIO VICKYCCHOHHBIX
BOIIPOCOB YTOJIOBHOT'O TIPaBa pacCMaTPHUBAEMBIX T'OCYZapCTB;

yMeThb:

— IPUMEHATh NOTyYeHHBIE 3HAHWSA B HOPMOTBOPYECKOH, IIPaBOIIPU-
MEHUTETHHOU U HAyYHOU eATeTbHOCTH;

BJIAJIETh:

— mpodecCUOHATBbHON TEPMUHOIOTHEH, OTHOCSIIENCS K YTOJIOBHO-
My TIpaBy 3apy6eXHBIX FOCYAapCTB;

— [aHHBIMH O COBPEMEHHOM COCTOSTHUU U Pa3BUTUH 3apy6eXHOTO
YTOJIOBHOT'O IIPaBa;

— VHBIMY 3HAHUSMHU U YMEHUAMU [T pean3alnuy NpodeccuoHab-
HBIX KOMITETEHITUH.

ABTOpBI y4eOHUKA — COTPYAHUKU U IpeIofaBaTenu Iopuande-
ckux GakynbTeToB MOCKOBCKOTO TOCYZapCTBEHHOTO YHUBEPCUTETA

VII
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OBIIAA YACTDb






Pasnen |
Yro.10BHOE PaBO AHIINHA

I'maBa 1. McTOUHMKHM YyrOJIOBHOTO IIpaBa

B coBpeMeHHO} AHIJIMM OCHOBHBIMA MCTOYHUKAMU TIpaBa, B TOM YHUCIIE
1 YTOJIOBHOTO, SIBJISIIOTCSI CTATYTHI (ITapJIaMEeHTCKOE 3aKOHOIATEILCTBO) U
CyZneOHBIE NTPELEAEHTHI.

O6mee npaBo. XOTs HEKOTOPBIE BaxHble Bompockl OO6Iiel yacTu K
HACTOSIIIEMY MOMEHTY TMOJIyYWUJIM CBOE 3aKOHOINATEJNbHOE PELICHHE, BCe
K€ 3HAYMTEJIbHAsi MX YacTh CYLIECTBYET IO CUX IOp B TOM BUIE, B KO-
TOPOM OHHU OBLIM CHOPMYJIMPOBAHBI B CYNEOHBIX mpeleneHTax. OTcyr-
CTBHE B AHIJIMY YTOJIOBHOTO KOZAEKca SIBJsIETCS crieuduyeckoit ocobeH-
HOCTBIO YTOJIOBHOTO ITpaBa, BHITEKAIOIIEH U3 BCETO XOHa MCTOPUYECKOTO
pa3BUTHS aHTJIMHACKOro mpaBa. MoXHO CKa3aTh, YTO cyeOHast MpakTUKa
ABIIIETCSI HAaKMboJiee IPEBHUM UCTOYHUKOM aHIJIMIMCKOro mpasa. Eme 3a-
JIOJITO JI0 M3IaHMs 3aKOHOIATEIbHBIX aKTOB, HauMHas ¢ XII B. Koposes-
CKM€ CyIbH, 3aceJaBlliie B cynax B BecTMUHCTEpE M pa3be3mHbIX CyAax
rpacdCTB, paccMaTpuBasi JeJia U BEIHOCS ITPUTOBOPHI, CO30aBaJIv paBuia,
KOTOPbIE BITOCJEICTBUM JIETJIM B OCHOBY YTOJIOBHOTO IpaBa AHINIUU. Tak,
cynpu Cyna Koponesckoii ckambu B XII—XIII BB. BelpaboTanu npabuiia
00 OTBETCTBEHHOCTH 3a HauboJiee TSKKWE NMPECTYIUICHUST — (eJIOHHH, a
B XIV B. — 3a MeHee TsKKMe TIPEeCTyIUIeHUST — MUcAuMHHOPpBI. [To3nHee
oTnpeAeieHHYI0 poJib B (POPMUPOBAHUU YTOJIOBHOTO IpaBa ceirpan Cyn
3Be3IHOI ManaThl, PeIIEHUs KOTOPOro, HalpuMep, JIETJIA B OCHOBY CO-
BPEMEHHOI JOKTPUHBI CTOBOPA U MOKYIICHUS.

M cerogHsi OTBETCTBEHHOCTh 32 HEKOTOPBIE MPECTYIUIEHUSI YCTaHAB-
JIMBAeTCs IO OOIIEeMY MpaBy. DTO 03HAYAET, YTO UX OTpeNeICHUE Helb3s
HaiiTi B akTe [lapiamMeHTa, a TMiIb B pelIeHUsIX CyI0B. B JaHHOM City4ae



Obwas wacmep

peyb UIET HE TOJbKO 00 ONpeneTeHUM TIPECTYIUIEHHUsI KaK TaKOBOTO, HO
U 0 HaKa3aHWH, KOTOPOE JOKHO OBITh Ha3HAYEHO BUHOBHOMY. TspXKOe
U TIPOCTOE YOUICTBA, HATIPUMED, ABJISIOTCS MPECTYIUICHUSIMY IO 0011eMy
MpaBy, ¥ ONpENEICHUs 3TUX JETHUM HEJb3st BCTPETUTL HU B OHOM CTa-
TyTE, OHAKO HaKa3aHUsl 32 HUX MPEAYCMOTPEHBI B 3aKOHE O MPECTyILIe-
HUSX MPOTUB JMYHOCTH 1861 r.! M ApYrux 3aKoHoHaTeNbHBIX akTax. [1pu
3TOM CJIEAYET TIOMHHUTb, YTO Cy[bl HE BIPaBe yCTAHABIUBATH YTONOBHYIO
OTBETCTBEHHOCTb 3a KaK1e-JIM00 HOBBIE MTPECTYITHbIE AEHCTBUS WU pac-
LIMPSTD YK€ CYLIECTBYIOLINE COCTABBI MPECTYTUIEHU. DTO NMpaBUIIO ObLIO
noaTeepxaeHo B 1972 r. pemenueM no neny Hynnepa?, BoiHeceHHBIM I1a-
JIaTO¥ JIOPHOB, OTKa3aBIUEHCsl MOATBEPAUTDh HAJIMUME Y Cya TaKOro MoJ-
HOMOYMSI.

CylUecTBYIOT Pa3TU4HbIE MHEHUSI OTHOCUTENBHO MOSIBIEHUS MEPBHIX
onucaHuit cynebHbIx peuieHuit. Tem He MeHee yxke K KoHiry XIII B. Ta-
KM€ 3alKCH TTOMYYHIM PaCITPOCTPAHEHUE CPeIy CyAel Y YIEHOB BO3HUK-
el B TO BpeMsi KOPITOPALlMK MTPaB0o3acTYITHUKOB. [1epBble 3anMcH Tako-
ro pona, NOJyYyUBIIME Ha3BaHUE «EXeroqHUKM», GBI PYKOITUCHBIMHU, a
3aTeM, C U300pETEHUEM KHUTOIEYaTaHHsl, BHIXOAWIM B TI€4aTHOM BUAE
o1, UMEHAMU COCTaBUTENEH (IEACTBUTEIBHBIMU WU BHIMBILIUIEHHBIMH).
ExeronqHuKy comepxXaiu KpaTKue COOOIIEeHHs 00 00CTOSATENLCTBAX nea,
HMMEHA TSKYIUIMXCS, Cyael, OappuCTEpOB, KPATKOE M3JIOXKEHUE UX JOBO-
OB M pelueHuii cyneit. Ciaenyer oTMeTHTh, 4To ¢ 1362 1. Bce cyneOGHOE
pa3bUpaTenbCTBO BEIOCh HA aHTJIMMCKOM SI3BIKE, XOTS CyldeOHbIE pellle-
HMS ¥ IpyTUe TIpoLiecCyaibHbie JOKYMEHTHI 10 1731 r. mo-npexHeMy co-
CTaBJISUTUCh HA JIaTBIHK®,

COOpHUKH CyIeOHBIX OTYETOB NMPUMEPHO ¢ cepeauHbl XIX B. u3aa-
BJINChH N0 MMEHAMM COCTaBUTENIEH — MU3BECTHBIX AaHTTTMICKUX I0PUCTOB
(Koka, Kpoka, ITnoynena u ap.). C 1864 r. HauMHaeT BHIXOAUTh €XeMe-
CsIYHAs CEpUs OTYETOB IOJ Ha3BaHMEM «Law Reports». DTU OTYETHI U3/a-
BINCH YK€ HE YaCTHBIMU M3NATENSAIMMU, A TIOA HAOII0IeHHEM 0COBO0Tr0 CO-
BETa, NMOJIb3YIOLLETOCS MpaBaMH IOPUANYECKOTO JIULIA.

B Hacrosee Bpemsi Han6oJiee U3BECTHBIMU M aBTOPUTETHBIMM SIBJISI -
1orcs Beeanrnuiickue cyne6Hsle otueTsl («All England Reports»), my6nu-

! Offences Against the Person Act 1861.

2 Knuller (Publishing, Printing and Promotions) Ltd v DPP [1973] AC 435, [1972] 2 All
ER 898, HL.

3 Cwm.: Hemopus nipaBa: Aurius u Poceus. M., 1990. C. 165.



Pa3zden 1. Veonosnoe npaso Aneauu

KyeMbIe eXECHeIeTbHO, a TakXe «The Criminal Appeal Reports», B KOTOPBIX
MyGJIMKYIOTCS pELIEHUSI 110 YTOJIOBHBIM JeJIaM.

YTo Xe KacaeTcst TEXHMKH CChUIOK Ha CyleGHbIE OTYETHI, TO, KAK Ipa-
BWIO, OHH JENaloTca CieayiomuM obpasom. CHayajla yKasblBaeTCsl Ha-
3BaHHeE JeNa, 3aT€M IOJl BHIHECEHUS PELIeHUs, HOMEP TOMa OTYETa, CO-
KpalleHHOe Ha3BaHHE Cy/la WM CEPUU OTYETOB U CTPaHMLA, Ha KOTOPOI
OHO ony0nukoBaHO (HanpuMep, R v Codere [1916] 12 Cr App 21, 28).

Cnemyer oTMETUTD, YTO pa3BUTHE OOLIErO MpaBa OCHOBBIBAIOCH Ha
CJIOXMBIIUXCS B CyNeOHOM NpaKTUKE MPaBUIaX MPUMEHEHHS IIpELeNCH-
Ta. OCHOBHOM NPUHLMI, COGTIOAAEMBILil TIPH OTIIPABIEHUH MPABOCY NS,
COCTOMT B TOM, YTO ITOXOXHME [ieJla pa3pelIaloTcs CXOOHbIM 06pazom. U3-
BECTHBIM aHrmiickuii 1opuct P. Kpoce nucan: «Ipenenentnoe npago co-
CTOMT U3 HOPM W TMPUHLMIIOB, CO3JAHHBIX U MPUMEHIEMbIX CYIbsIMHU B
TNpoLiecce BIHECEHUsI MMM pELIEHUs. B crcteMe, OCHOBaHHOM Ha Ipele-
AEHTHOM [IpaBe, CyIbs IPU PACCMOTPEHUH TOCJIEAHETO 110 BPEMEHH e
00s13aH TIPUHMMATh BO BHUMaHUE 3TH HOPMbI U TIPUHLIUIILL, B TO BPEMS
KaK B HEKOTOPBIX APYTMX MPaBOBBIX CUCTEMAaX OHU CJIyXKAT BCETO JIMIIb
MaTepHaioM, KOTOPBIX CyAbS MOXET YYUTHIBATh IPU BHIHECEHUU COO-
CTBEHHOTO penieHus»'. Kpome Toro, mnpelieqeHTHOE MpaBO B HAIIM JHH
OYEHB YACTO NIPUMEHSIETCS MIPU TOJIKOBAHUM 3aKOHOIATE/ILHBIX aKTOB.

Hekoropsle oTpaciu aHIIHMICKOTO MpaBa, B TOM YHMCJIE U YTOJIOBHOE
MPaBo, B 3HAYMTENbHOM CTENEHN OCHOBAHBI HA PELIEHHSX CYNEH, YbU BbI-
BOJIbI ITYGIMKOBANUCH B CYEOHBIX OTYETAX HA MPOTSIKEHUM CEMU CTOJIE-
TUi. B HacTosiiee BpeMs BCSI aHIJIMHCKAst CHCTEMA MPELENSHTOB CBO- .
IUTCA K CIENYIOLIEMY: KaXblii cyn 00si3aH ClleoBaTh pELICHUIO OoJiee
BBICOKOI'O B ME€papXMM Cyla, a aneJUISLIMOHHBIE CYIbl CBA3aHBI CBOUMM
npenpiaymumMu pemennsamu. Uckmoyenne cocrasager IManara nopnos,
KOTOpasi HauuHas ¢ 1966 r. BmpaBe U3MEHSATH MPAKTUKY, OTCTYIMB OT
TNPEXHETO PEIIEHMS, KOTIa COYTET 3TO HeoOXxonuMbIM. JleiicTBrE NOKTpHU-
HBI MPELEICHTa 3aBUCUT OT UEPAPXUM CYIOB. BHIIECTOAIIMIT CYN MOXET
OTBEPTHYTH PEIICHUE HUXECTOSILETO CyNa U B HEKOTOPBIX CIIy4asiX CBOM
npensiaywye pemeHus. Kpome Toro, mo6ast ipaBoBasi HOpMa, B TOM YMC-
Jie ¥ IPELIENEHT, MOXET OBbITh U3MEHEHA MTAPIAMEHTCKUM aKTOM.

WM, HakoHel, Npy pacCMOTPeHNH OBILErO MpaBa KaK MCTOYHUKA aH-
[JIMACKOTO YTOJI0BHOTO TpaBa HEOOXOANMO OCTAaHOBUTLCS Ha padoTax 13-
BECTHBIX IOPUCTOB Pa3NMYHBIX TMOKOJEHUU. XOTd B HAIUM OHU YKa3aH-

! Kpocc P. TlpeueneHt B aHrnuiickoM nipase. M., 1985. C. 26.



Obuwias yacms

HbIE TPYIBI ¥ HE ABJSIOTCS MICTOUHMKAMU TpaBa B IIPSIMOM CMBICTIE 3TOTO
CJIOBa, MX aBTOPUTET MO-MPEXHEMY OUYeHb BbICOK. P. Yonkep yka3biBaert,
YTO MOKHO FOBOPHUTH O IBYX BHAAaX PYKOBOMSIIEH IIPaBOBOU JIUTEPATypHI.
K nepBoMy OTHOCSTCS CTapMHHBIE PYKOBOICTBA, KOTOPBIE UCTIONB3YIOTCS
B KayecTBe MEePBUYHOTO MCTOYHUKA OOILEro MpaBa, HanpuMmep, «AHCTH-
TYLIMH aHIJIMIACKOro npaBa» DaBapna Koxa.

BTopoii BUI — 3TO COBPEMEHHBIE YUEOHbIE PYKOBOCTBA, KOTOPhHIE HE
ABIIAIOTCSA COOpaHUEM 00s13aTeIbHBIX HOPM, XOTS X YacTO LUTUPYIOT, a
MX aBTOPHI MOJIb3YIOTCA yBaXeHUeM. «BomopasnenoM» Mexmy 3TUMHU TPy-
JaMy TIpUHSTO cyuTaTh «KOMMEeHTapuM K 3akoHaMm AHMMW» biskcro-
Ha, oIyoIMKoBaHHBIE B 1765 r. Ha naHHYy10 paGoTy 4acTO CChLIAIOTCS KaK
Ha 00sI3aTeJIbHBIM MUCTOYHMK, M B TO XX€ BpEMsI OT HEe BEOYT Ha4yaJo BCE
COBpEMEHHBIE YYEOHMKH 110 aHTJIMKCKOMY TipaBy'. B Hamm nHu Hawubo-
Jiee U3BECTHBIMU TPYJIaMH, OKa3bIBAIOIIMMK OTPOMHOE BJIMsIHUE Ha ¢Gop-
MHpPOBaHKME COBPEMEHHOTO YTOJIOBHOTO TIpaBa, SIBJISIIOTCS KHUTH KeHHH,
Kapna, Kpocca u Ixxonca, CMuTa u XoraHa, a Takxe [naHBwL1a Yuib-
amca’.

Craryrnoe mpaBo. HopMbl o61ero npasa, pa3BUBABIUUECS B TEYe-
HUE CTONETHM, TOCTOSTHHO JOMONIHSANTUCH I 3aMEHSJIMCh HOPMAMH CTa-
TYTHOTO IIpaBa, 006pa30BaB B pe3yJbTaTe OCOOBIA, NOCTATOYHO T'MOKMIA,
cBo npaBuil. IT03TOMY HU B KO€ii Mepe B HACTOSILLEE BPEMSI HEJIb3s CKa-
3aTh, YTO B AHIJIMM CYIeOHBIA MPELIEICHT BBITECHEH CTATYTHBIM IIPABOM.
B npenucioBun K pycckoMy repeBony kHuru P. Kpocca o mpeueneHTHOM
npaBe ®.M. PemernukoB u T.B. AnnapoBa oTMeyanu, 4To «MCTOPUYECKU
CIOXUBIIKECS CBOe0Opa3HEBIE POPMBI, B KOTOPBIX BEIPaXKEHbI MAaTEpHAIIb-
HBIE ¥ TIPOLIeCCYalbHbie HOPMBI aHTJIMMCKOTO IMpaBa, MpexIe BCEro Mx
HEKOIN(UIIMPOBAHHOCTb, UMEIOT CBOUM CJIEICTBUEM TO, YTO CyAeOHBIA
MpEUENCHT U MapJaMeHTCKUN aKT CYILIECTBYIOT KaK JBa PaBHOIPaBHBIX
TECHO B3aMMOIEHCTBYIOIUX MCTOYHUKA ITPaBa, M CYIIIECTBOBAHUE OIHOTO
HEMBICIIMMO 6e3 Ipyroro».

CTaTyTHOE TMPaBO ABJISETCS BTOPHIM OCHOBHBIM MCTOYHUKOM COBpE-
MEHHOTO YroJIOBHOro mpaBa AHriuu. Eciu o6paTuThCs K UCTOPUH, TO

! CM.: Yoskep P. Aurnuiickas cyne6Has cuctema. M., 1980. C. 190—196.

2 Cwm.: Kenny. Outlines of Criminal Law. 1965; Card, Cross and Jones. Introduction to
Criminal Law. 1998; Smith and Hogan. Criminal Law. 1996. Glanville Williams. Criminal
Law: The General Part. 1961.

3 Kpocc P. Yka3s. cou. C. 11.



Pa3zden I. Yeonosnoe npago Anenuu

MOXHO YBHIETb, YTO C TEYEHUEM BPEMEHM B CHUCTEME UCTOYHHUKOB aH-
DJIMHACKOTO YTOJIOBHOTO TIpaBa POJib CTATYTOB MO CPaBHEHMIO C OBIIMM
TIPaBOM 3aMeTHO Bo3pactaeT. OCOOEHHO YCHIMIIOCH BIMSIHUE CTATYTOB CO
BTOpoii monoBuHbI XIX B. Ewe B Hauasne XIX B. c4uTanocs, YTo CTaTyTHOE
MpaBoO He JOJIKHO MPOTYUBOPEYUTh MPUHIIUIIAM OOIIEro IpaBa, a TeM 00-
Jiee OTMEHATD MX. 3aKOHBI JIMO0 AEKIApUPOBATH, JTUO0 MCIIPABISUIA He-
KOTOpBIE HOPMBI O011Iero mpaBa. MHOrMe aHIIACKUE IOPUCTHL U CETONHS
AHAJIOTUYHLIM 00pa30M OLIEHMBAIOT POJIb CTATYTHOTO Ipasa. W neicTsu-
TEJIbHO, OYEHDb YaCTO B CTATYTax AAeTCs JIMHIb 3aKOHOAATEIbHOE BOIUIO-
LIEHHWEe HOPM, BbIPaOOTaHHBIX OOmMM MpaBoM. OCHOBHEIE NIPUHIMIIEL
YTOJIOBHOM OTBETCTBEHHOCTH TO-NIPEXHEMY YCTAHABIMBAIOTCS HOPMaMHU
obmiero mpaea, XOTsS HEKOTOpPbIe U3 HUX, HATIPUMED, MPUHIIMITBL, Kacaio-
nivecs CroBopa Y MOKYLIEHUSsI, TMOJYYHIA 3aKOHONATENbHYIO peraaMeH-
TAUUIO B aKTaX MMapJiaMeHTa.

Kaxk rmpaBmiio, 3aKOHOAATENbHBIE aKThl B 00JIACTH YTOJIOBHOTO MpaBa
YCTaHaBIMBAIOT OTBETCTBEHHOCTh 3a KOHKPETHBIE MpecTyruieHus. OueHs -
4acTo U3JaHMe CTAaTyTa ObIBAaeT IEOM CIIydas, SIBJSIACH MO CYIIECTBY OT-
BETOM Ha BOIIPOC, BO3HUKILIUIA B cyneOHoM nesie. Hanpumep, uMeHHO Tak
nosiBuIach B 1976 r. HoBast GOPMY/IMPOBKA M3HACUIOBAHUS, U 3TO OBLIO
CBSI3aHO C pPacCCMOTpeHUeEM Jesia MopraHa 1 OT4ETOM I10 JaHHOMY BOIIPO-
Cy, TIOATOTORJIEHHBIM KOMUTETOM XeiOpoHa.

Yr0 Kacaercsl pa3BUTHSI CTATyTHOIO IpaBa Ha COBPEMEHHOM 3Tarle,
obpailaet Ha ce6s1 BHUMaHMe OrpoOMHasi 3aKOHOMPOEKTHAsi paboTa, oCy-
wecteiaeHHass KoMuccuen o pecopme mpasa, yYpexXaeHHON B 1965 T.
OTa KOMHCCHUS IOATOTOBWIIA MPOEKTHI MHOTHX 3aKOHOB 110 Pa3IM4HbIM
oTpaciasiM npasa. [ToMuMo 3TO KOMUCCHH Pa3pabOTKOM 3aKOHOIIPOEK-
TOB 3aHMMAIOTCSI CIIELMAIbHbIE KOPOJIEBCKUE KoMuccuu u KomuTter no
MEPECMOTPY YIOJIOBHOTO 3aKOHONATEILCTBA, CO3MAHHBIN elie 10 Bropoii
MUMPOBOM BOWHBI.

PasButure yrosoBHOro 3aKoHOOATENbCTBA B AHINIMM C KOHIIA 60-X IT.
XX B. B MEPBYIO OYepenb LUIO TYTEM M3NAHUS 3aKOHOB, PETYIMPYIOLINX
OCO06EHHYI0 YacThb YTOJIOBHOTO MPaBa. 3aKOHBI, B KOTOPIX TEM MU MHBIM
00pa3oM 3aTpoHYTHI Borpockl O0IIei YacTH, HAYWHAIOT U30aBaThCs C Ce-
penuHbl 70-x rT. XX B. K HUM oTHOCSITCS 3aKOHBI 06 YrOJIOBHOM IIpaBe
1967 r. u 1977 r., 3akoH 006 yroJOBHO HaKa3yeMOM IOKyueHun 1981 r.,
3aKoH 0 MpecTyIUICHUH (Ha3HAYeHUW HakaszaHuit) 1997 r., 3akoH o mnpe-
CTYIUIEHUH ¥ MHOM HapyleHuu nopsinka 1998 r., 3akoH o oJHOMOYHSIX
YroIoBHBIX cynoB (HakazaHus) 2000 r.; 3akoHbI 06 UCTIPAaBIEHUH IIPaBO-



Obwan wacme

Hapyuutenei 1974 r. u 2007 r., TpakTyomue npobyeMsl LENei U rpume-
HEHMs1 HaKa3aHmii, 3aKOH 0 BOOpyXeHHBIX cwiax 2006 r.!

CrenyeT OTMETHTD, YTO OYEHDb YACTO HOPMbI MATEPUATIBHOIO YTOJIOB-
HOTO TIpaBa CONEPXKATCS B 3aKOHAX YTOJIOBHO-TIPOLIECCYAIbHOTO XapakK-
tepa. Crofa oTHOCATCSI 3aKOH O TTOJTHOMOYHSX YTOMOBHBIX cynoB 1973 r.,
3akoH 0 marucrparckux cymax 1980 r., 3akoHbl 00 yroJ0BHOM IOCTHIIVN
1982 r., 1991 r. 1 2003 r.2, 3aKOH O MOJUILMH U JOKA3aTEIbCTBAX MO Yyro-
J0BHBIM HeiaM 1984 1., 3akoH o nonuuuu 1997 r., 3akoH 00 yronoBHO#H
octiumy ¥ ummurpauuu 2008 r., periaMeHTUPYIOLIMI BOIIPOCH Ha3HA-
YeHWsI HaKa3aHusA’, ¥ Jpyrve akTel. [IpakTH4EeCKM HET HU OIHOTO 3aKO-
HOJIATEJILHOTO aKTa, KOTOPBIN COCTOSLT Obl M3 OMHUX MaTepPUATBHBIX WX
MPOLIECCYATbHBIX HOPM: HE3aBUCHUMO OT Ha3BaHMs 3aKOHA OH COHEPXHUT
T€ U IPYTHE HOPMBEL.

MMoMuMO crHeurasbHbIX YrOJOBHBIX 3aKOHOB B AHINIMM M3NAETCS
0O0JIBIIOE YMCIIO AKTOB I10 PA3TUYHBIM OTPACIAM IIPaBa, KOTOPHIE BKIIIO-
Yal0T HOPMBI YTOJIOBHO-TIPABOBOTO XapaKTepa, YCTAHABIUBAIOLINE OTBET-
CTBEHHOCTh 32 KOHKpPETHhIE MpaBoHapylueHus. Hapsny ¢ coBpeMeHHBIMU
YIOJIOBHBIMH 3aKOHaM¥ TIPOAOJIKAIOT CYLIECTBOBATh U APEBHUE 3aKOHBHI.
Tak, Mo CBUIETENBECTBY TAKOTO aBTOPUTETHOTO U3aaTeNs, Kak jopa Xon-
cbepu, HauboJjiee IPEBHUM U3 IEHCTBYIOIIUX YTOJTOBHBIX aKTOB CYUTAETCS
3akoH 06 uzmene 1351 r.#

OduumanbHO 3aKOHOAATENbHbBIE aKThl MybiHuKyloTcsi KoponeBckuM
M3MATENBCTBOM B BUAE U3TAHMS OTACTBHBIX aKTOB JTMOO B BUIE €XErok-
HOTo cOOpaHusT NMapJaMEeHTCKUX aKTOB.

[eiicTue 3akoHa. Eci peub UIET O TEPPUTOPUATBHOM ICHCTBUHM 3a-
KOHA, TO CYILECTBYET IPE3YMIILHS, COIIACHO KOTOPOM MapjiaMeHTCKHUH
aKT geicTByeT Ha Bceil Teppuropuu CoenunHeHHoro KoposescTea, ecinu
HMHOE HE OTOBOPEHO B CaMOM aKTe. YacTo B 3aKOHE COAEPXKUTCS HOpMa,

! Criminal Law Act 1967; Criminal Law Act 1977; Criminal Attempts Act 1981; Crime
(Sentences) 1997; Crime and Disorder Act 1998; Armed Forces Act 2006; Offender
Management Act 1974; Offender Management Act 2007.

2 HHorga 3TOT M ApYrMe OOHOMMEHHBIE 3aKOHBI B Halleil IOpPUAMYECKOM JIMTepaType
HUMEHYIOTCS 3aKOHAMH 06 YrOJIOBHOM ITPABOCYIUH.

3 Powers of Criminal Courts Act 1973; Magistrates Courts Act 1982; Police and Crimi-
nal Evidence Act 1984; Police Act 1997; Criminal Justice Act 1982; Criminal Justice Act
1991; Criminal Justice Act 2003; Police and Criminal Evidence Act 1984; Police Act
1997; Criminal Justice Immigration Act 2008.

4 Treason Act 1351.



Pa3zoen I. Yeonosroe npaso Anaauu

pacrpoCTpaHsIoLLas ero JeiCTBUe WK UcKiTodalowas u3 Hero llornax-
nuio wim CesepHyto Mpnannuio. MHorma neiicTBue 3aKOHAa MOXET CIie-
LMaJIbHO BBIXOOUTH 3a npexaensl CoeauHeHHoro KoponesctBa (Hampu-
MEp, B 3aKOHOJATENbCTBE O OOpHOE C TEPPOPU3MOM), XOTSI B IIPUHLIMIIE
3TO MPOTUBOPEYHUT BHIIIIEHA3BAaHHOI Mpe3yMNLMU. YTo Xe Kacaercs nei-
CTBMS 3aKOHA BO BPEMEHU, TO OOBIYHO OH BCTYINAeT B CUJIY C TOTO JHS,
Koraa ObUIO MOJYYeHO KOPOJIEBCKOE OI0OpEHHE, €CTM B HEM CaMOM He
yKa3aHa WHas gata. Yale BCero 310 CBSI3aHO € TEM, YTOOBI JaTh BO3MOX-
HOCTb 3aMHTEPECOBAHHBIM JIMLIAM MOATOTOBUTHCS K BCTYIUICHUIO 3aKOHA
B city. IHOrOa B 3aKOHE IIPEXyCMOTPEHO, YTO OH BCTYITUT B CUITY «B IEHD,
KOTOPBI} OyAeT yKa3aH». DTOT I€Hb MOXET OBbITh HA3HAYEH «IIPUKA30M B
CoBeTe» WY MPUKA30M COOTBETCTBYIOLIEr0 MUHUCTPa. OYeHb YacTo pas-
JIUYHBIC CTAaTbU 3aKOHA BCTYMAIOT B CWIY B Pa3IMYHOE BPEMsI, XOTsI KHO-
T1a OTOENbHBIE CTaThbM 3aKOHA BOOOILE HEe BCTYHAlOT B cuiy. Jlenaernpo-
BaHHOE X€ 3aKOHOIATEIbCTBO BCTYMAET B CUJIy B MOMEHT IIPUHATHS.

Tonkosanue craryra. CiieiyeT OTMETUTD, YTO TOJIKOBAHUIO CTaTyTOB
aHIIMIICKOE TIpaBO IpHIaeT ocoboe 3HayeHUe. ECM cTaTyT cOCTaBieH
YETKO U B HEM ObUIa KUCIIOJNIb30BaHA HEABYCMBICJICHHAs TEPMUHOJIOTHS,
TO HEOOXOIMMOCTH B CyIeOHOM TOJIKOBAaHMU, KaK IpaBuwio, HeT. Hanu-
Yyye JBYCMBICIIEHHOCTH, BO3HMKILEH B PE3yJbTaTe OLIMOKM P IMOATrO-
TOBKE 3aKOHOJATEJbCTBA, JTUOO MCIIOJIb30BaHHE HEOMPEAEICHHBIX (Pop-
MYJIMPOBOK 0053aT€bHO MOTpeOyeT NAJbHEWIIET0 TOJIKOBAHUS CTaTyTa
TIPH €0 MIPUMEHEHHH.

AHIIMIACKUE CyIObHW BHIPAOOTAIM TPU IMOIXOHA K TOJKOBaHMIO 3aKO-
HOB. DTO «OyKBaJIbHOE» MPABUJIO, «30JI0TOE» MPABUJIO U MPABUJIO «HUC-
MpaBjeHUs 3/1a». «byKBaJlbHOE» MPAaBUJIO MPUMEHSETCS B TE€X CIyYasix,
KOTIJIa CJIOBa, YIOTpeOJIEHHBIE B 3aKOHE, HE MMEIOT aJIbTEPHATUBHOTO 3HA-
YeHUd, T.€. TOJKYIOTCS OGykBayibHO. EciiM GyKBalbHOE TOJKOBaHUE MpPHU-
BOIUT K a0CypAHOMY BBIBOLY, OHO He TpUMeHsieTcs. B ToM ciyyae, koraa
3aKOH COCTaBJIEH TaKMM 00pa3oM, YTO MOTYT CyLIECTBOBATb ABa WU 00-
Jiee OYKBaJIbHBIX TOJIKOBAHUM, Cyll IPUMEHSET TO U3 HUX, KOTOpoe OyneT
Oosee Mmoc/IeJ0BaTeIbHBIM M IPUBEIET K JIOTHYECKOMY pe3y/ibTaTy. Takoii
MTOIXOJ K TOJJKOBAHHIO Ha3bIBAIOT «30JI0TBIM» IIPABUJIOM.

Kpome Toro, cyniecTByer €iie Oa1H Crocob TONIKOBaHMS 3aKOHa, KO-
TOPBIN OOBIYHO HA3BIBAIOT MPABUJIOM <«MCIIpaBieHus 31a». CyTb ero co-
CTOMT B TOM, YTO KOTAa LIeJIb CTAaTyTa — UCIPaBICHUE OIIUOKYU («MCIIpaB-
JIEHHUE 3J1a»), CYI TOJIKEH IIPUMEHSTh TAKOE TOJIKOBAHUE, KOTOPOE B HaM-
OoJIbllIE CTENEHW OTBEYaeT YKa3aHHOM ueiu. s TOnKoBaHMS 3aKOH
YUTAETCS MOJHOCTBIO, TAK KaK OTHEJIbHBIE CJIOBA YACTO UMEIOT MHOE 3Ha-



O6was wacme

YeHHUE 110 CPABHEHMIO CO CIIOBAMM, MCIIOJIb30BAHHBIMU B KOHTeKCTe. Cya
JOJIKEH TILATEIBHO U3YYUTh KaK ITOAPOOHOE, TAK ¥ KPaTKOE Ha3BaHME 3a-
KOHA. 3aroJIOBKH pa3liesioB U MOSICHEHUS Ha MOJSIX HE SBASIOTCS 4acThio
3aKOHA U HE BJIMAIOT Ha €T0 TOJIKOBAHUE.

Kak oTMe4aeTcsi B aHDIMIACKOM IOpUANYECKOM TUTepaType, MOIoxXe-
HUS, OTHOCAIIMECH K YTOJIOBHOMY IIPABY, TOJKYIOTCS OCOOEHHO OrpaHHM-
YUTEJILHO: ECJIH CTATYT, YCTAHABIMBAIOLINI YTOJOBHYIO OTBETCTBEHHOCTb,
COIEPXUT IBYCMBICJIEHHBIE WJIM HEOTIPEAE/ICHHBIE BHIPAXEHUSA, OH IOJI-
3X€H TOJKOBAaThCA B [MOJIb3y MHAMBHIAYYMA. I3 3TOrO0 06110 IpaBuia BhI-
TEKAET MPE3YMIILIMS, COTJIACHO KOTOPOH MCKIIIOYAETCS OTBETCTBEHHOCTh
P OTCYTCTBUHU mens rea (BUHBI), KOTOpas MO OOIIEMY TIpaBy SBISETCH
00s13aTeILHBIM 3JIEMEHTOM TipecTyIvieHust. OnHaKO 3TO NPaBUIIO TOIKO-
BAaHMS HE NIPUMEHIETCS, KOTIa CTaTyT HEABYCMBICIEHHO BBOOUT YTOJIOB-
HYIO CaHKIIUIO, — B IAHHOM Cily4ae Ccyl 00si3aH IPUMEHUTh 3TO HaKa3a-
HHUE, JaXe eCJIM OHO KaXeTCs eMy HECTIPAaBETUBBIM .

JlenernpoBaHHoe 3aKOHOZATENbCTBO. [IOMUMO CTaTyTOB K MCTOYHH-
KaM aHIJIMHACKOIO YrOJIOBHOIO IpaBa OTHOCHUTCS NeJIETUPOBAaHHOE 3aKO-
HoZaTeJbcTBO. Kak 0TMEYaloT aHIIMICKKUE IOPUCTDI, TIPEUMYILLECTBO NE-
JIErTMPOBAHHOTO 3aKOHOIATEIBCTBA COCTOMT B TOM, YTO OHO JAeT BO3MOX-
HOCTb OBICTPO IIPMHMMATD U UBMEHSATH IIOCTAHOBIIECHUS, HE TIPEACTABIISAS
ux Ha yreepxmeHue [TapnameHTa. [lenerupoBaHHOE 3aKOHONATEBCTBO
SIBJISIETCSI JEACTBUTEIBHBIM JIMIIb TOTAA, KOTIAa OHO HE BBIXOIUT 3a PAMKM
MOJIHOMOYMH, NpenocrasieHHbIX [TapnamenToM. Eciu Xe nenernpoBaH-
HBIV aKT NIPU3HAH ultra vires (T.e. BBIXOIUT 32 PAMKHU ITOJTHOMOYUIA), TO OH
SIBJIAETCS] HEAEUCTBUTENLHBIM. BrIcIIei ¢hopMOii 1€1eTMpOBaHHOTO 3aKO0-
HOJATENIBLCTBA ABNSeTCS «Ipuka3 B CoBeTe», KOTOPbIM BBOISTCS B NEWCT-
Bue MHorue 3akoHbl. @akTuuecku «rpukas B CoBeTe» U3OAETCH MpaBh-
TENLCTBOM M MPOCTO CaHKUMOHMpYeTcs: TaitHbIM coBeToM. «IIpHkasel B
CoBere» ¥ Apyrue IejJerupoBaHHbIe aKThl MyOMUKYIOTCS M31aTenbCcTBOM
€€ BeJIMYECTBA B COOpHUKE «Statutory Instruments».

B yroIoBHBIX CTaTyTaX 4acTO COAEPXATCSI OTCHUIKU, ITPEAOCTABIISIO-
1€ MHHUCTPY BHYTPEHHMX HEJ ITOJTHOMOYMSI, CBSI3aHHBIE C TIPUMEHE-
HHMEM TaKMX aKTOB. DTH TIOJTHOMOYHS MOTYT, HalipUMeEp, KacaTbCd WC-
TOJTHEHUSI OTAEAbHBIX BUIOB HaKa3aHut U 1.11. MHOTHa nenerupoBaHHoOe
MOJHOMOUYXE MOXET 3aTparuBarh BecbMa BaxHbIi Bornpoc. Tak, B 3ako-
HE 0 JIETAX ¥ noapocTkax 1969 r. comepXuTcst HOpMa, YCTaHABIMBaIOILAs

L CwMm.: Yoakep P. Aurnniickas cyneGHas cuctema. M., 1980. C. 136.
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Pa3zoen 1. Yeonosnoe npaso Aneauu

BO3pacCT HaCTYIUIEHMS YTOJIOBHOM OTBETCTBEHHOCTH C 14 jieT (110 o61eMy
TIPaBy YrOJIOBHAasi OTBETCTBEHHOCTh HacTynaet ¢ 10 jer)'. OgHako B geii-
CTBUTENILHOCTH 3TOT IMaparpad MOXET BCTYIHTh B CHJIY JIMUIb ITOCJIE U3~
JaHMs1 COOTBETCTBYIOILETO NMpUKa3a ['ocyaapcTBEHHOTO ceKpeTapsiZ.

3akononareancTBo Esponeiickoro Cowo3a. Ha tepputopun Bemuko-
O6purtaHuM B ciity 3akoHa o EBpomneiickux cooGmecTBax 1972 r. mpusHa-
BAJIOCh B KAyeCTBe IpaBa 3aKoHomaTeabcTBO EBpomneiickoro Coobiue-
ctBa’. OHO He MOXET OBITh NMPU3HAHO PA3HOBMIHOCTHIO MOJ3aKOHHBIX
HOPMATUBHBIX AKTOB, TaK KaK MHCTUTYTHI COOOILIECTB HU B KOEIl Mepe HE
MOJUMHSAIOTCSI NTapJaMeHTy BenTuKoOpUTaHUU, W TOJBKO €r0 OTIEIbHEIE
BUIBI MOTYT OBITh HAa3BaHHI AEJeTMPOBAaHHBIMU. BOJBIIIEH YacThIO 3TO 3a-
KOHOZAATENbCTBO KacaeTcsi 3KOHOMHYECKUX BOIIPOCOB, TAKMX KakK J106pO-
COBECTHAsi KOHKYPEHLMS, TAMOXHSI, aBTOTPAHCTIOPTHOE PETYIMPOBAHME,
CIOZla OTHOCSATCSI M BOTIPOCHI, CBSI3aHHBIE C UMMMTpaLueit. Takoro poxna
NpaBOBbIE HOPMBI COAEPXKATCA B IOTOBOpAX, MHCTPYKIIUSX, TUPEKTUBAX U
pewreHusix opraHoB CooGiuectsa. CienyeT OTMETHTD, YTO BIUSTHUE IIpa-
Ba EBponeiickoro Coob1ecTBa Ha aHIJIMICKOE YrOJIOBHOE MPaBO MUHU-
MaJIbHO ¥ TOBOPUTh O HEM MOXHO, IJIaBHBIM 00pa30M, KOTia BO3HUKAIOT
BOTIPOCHI, CBSI3aHHBIE ¢ MHOCTPAaHIIaMU, MOPCKHUM PBHIOOJIOBCTBOM U I1€-
PEBO3KAMM.

K HopMaTtuBHBIM akTam EBporneiickoro Coo6InecTBa OTHOCATCH B
MEPBYI0 OYEepelb TMOCTAHOBJIEHUSI, U3daBaemble CoBeToM MUMHUCTPOB
EBponeiickoro coo3a uiu EBporneiickoit KoMuccuel, KoTopsle TipuMe-
HSIIOTCSI TIOBCEMECTHO M MUMEIOT «IIPSIMOE NEMCTBHE». DTH IOCTAHOBJIE-
HUS, YCTaHABJIMBAIOIIME MPaBa U 00I3aHHOCTH (DU3UYECKUX U IOPUINYE-
CKHUX JIKLI, TOJJIeXAaT 00513aTeTbHOMY MPUMEHEHUIO CYIaMU roCyIapCTB—
ywieHOoB CoobuiecTsa 6e3 3aKOHOIATEILHOTO 3aKPEIUIEHMS, XOTI OOBIYHO
nupekTuBhl U pemieHust (Cosera win Komuccuu) nomKHBI OBITh MpeaBa-
PUTENbHO 0N06pEHbI aHTIMICKUM MapiaMeHToM. IIpumepoM Takoro 3a-
KOHOIATENbHOTO 3aKpEIICHUS SIBJsieTCs 3aKOH 00 OTHECTPETHHOM Opy-
xun (U3menenust) 1992 roga*, omo6peHHBIN 1ocie u3gaHus JAupeKTUBbL
Esponeiickoro CoBeta 06 ortacHOM opyXuH. YTO Xe KacaeTcsl JMPEKTUB

! Children and Young Persons Act 1969.

2 Peub MZET O MUHHMCTPE BHYTPEHHMX [I€JI, OOHAKO, B TEKCTAX 3aKOHOB HMCIIOJIb3YETCs
TEPMUH «State Secretary», T.e. ocynapcTBeHHbI! CEKPETAPb.

3 European Communities Act 1972.
4 Firearms Act (Amendment) 1992.
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Obuwasn wacmo

U pelIeHui B 06JIaCTH YTOJIOBHOTO 1paBa, TO BPSII JIM JAaXe T€ U3 HUX, KO-
TOpbIE OTBEYAIOT BCEM YCTAaHOBJICHHBIM TPEOOBAHMSIM, MOTYT UMETb TIpsi-
Moe JeiicTBrE 0e3 NOTOTHUTEILHOTO 3aKOHOAATEIbHOTO O106PEHUS.

KonBeHnus 0 3amiuTe npas 4e/I0BeKa H OCHOBHBIX CB000. 1 pemenus Es-
poneiickoro Cyaa mo npasaM venoBeka. CienyeT OTMETUTD, YTO KoHBeH-
LU 0 3allUTE MpaB YeJI0BEKa U OCHOBHBIX ¢BOGOA OT 4 HOs1Oopst 1950 r.!
1 IlepBBIii POTOKOJ K HEM He SIBISIOTCS YaCThIO aHIJIMICKOIO Mpasa U
[03TOMY HE MOTYT HEIOCPEACTBEHHO NMPUMEHSITBCS B Clydyae MPOTUBO-
pedrst aHINIMICKUX 3aKOHOB UX MOJIOXEHUSIM. BMecTe ¢ TeM npexycMoT-
penHble KoHBeHIIMeEH MpaBa M CBOOOABI ObUTU MOATBEPXKICHBI 3aKOHOM
0 IpaBax 4esnoBeka 1998 1.2, B CBSI3M C 4€M rOCYNAPCTBEHHBIE OPraHbl U
Cyabl 00s13aHBI TOJIKOBATh AEHCTBYIOIIEE aHIIMIICKOE 3aKOHOAATEIbCTBO
B nyxe KonseHimu. Kak ycTaHOBJIEHO 3TUM 3aKOHOM, HaLIMOHAJIBHOE
3aKOHOAATENbCTBO (aKThl [lapnamMeHTa) ¥ MOA3aKOHHbBIE aKThl JOJIKHBI,
«HACKOJIbKO 3TO BO3MOXHO, TOJKOBAaThbCS M IEWCTBOBATh NMPUOIMXKEH-
Ho K KonBeHuuu». CiienoBaTe/IbHO, aHIJIMUCKUE CyabU 00SI3aHBI MHTED-
MPETUPOBATH 3aKOHBI B 1yXe KOHBEHIIMN, OMHAKO €CJIM 3TO HEBO3MOXHO,
MPUMEHSIOTCS HOPMBI aHIJIMICKOTO TMpaBa.

Ha Bomnpoc, sBisiorcs jin peweHus EBponeiickoro Cyna mo npasam
4eIoBeKa UCTOYHUKOM YroJIOBHOTO npaBa BenukoGpuTaHuu, ODHO3HAY-
HO OTBETUTH CIOXHO. B oTiuuue oT 3akoHomartenbcTBa EBpomeiickoro
coro3a peuieHusi EBponeiickoro Cyna 1o npaBaM 4eJOBEKa HE ABISIOTCA
MPSAMBIM UCTOYHHUKOM aHIJIMMCKOIO YrOJIOBHOTO [TPaBa — OHU aBTOMATH-
YEeCKHU KakK IMpeLeIeHThl IPUMEHATHCSI HE MOTYT B TOM CJIy4ae, eCild aH-
[JIMACKMM 3aKOH TIPOTUBOPeYUT KOHBEHIIMM, HO JOMKHBI YUUTHIBATECS
CYyZIIOM IIpY BbiHeceHUU pelieHus. [TocienHee 06CTOSATEIBCTBO CIIOCOOHO
BBI3BaTh OIpeIeIEHHbIE TPYIHOCTA M NIOJOPBaTh JOKTPUHY IpeLIENEHTa,
TOCKOJIbKY TIO3BOJISIET HUXKECTOSILEMY CYY HE CeJ0BaTh PEILIEHHUIO BbI-
LIECTOSILETO Cyaa, IpoTHBOpeyaleMy peuteHuto Esponeiickoro Cyna o
rpaBaM YejioBeKa’,

BMmecTe ¢ TeM roBopUTE 0 TOM, uTO pemeHust Esporneiickoro Cyna oka-
3BIBAIOT KAKOE-THOO CYIIECTBEHHOE BJIMSHUE HA aHTJIMHCKYIO CyAEeOHYIO
MPAKTHUKY, BUIUMO, €Ille paHO. YUUTBIBAs U3TaHKE CTIELMAIbHOTO 3aKO-
Ha O mpaBax 4enoBeka 1989 r., MOXHO caenaTh BHIBOJ O TOM, 4YTO 3aKO-

1 C3 P®. 2001. Ne 2. Cr. 163 (c mocmen. u3M.).
2 Human Rights Act 1998.
3 CwM.: Card R. Criminal Law. P. 33—40.
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